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INTRODUCTION 



I 

This collection of readings, comments, and class notes has been 
prepared for the law student as an Introduction to the research methods of 
sociology. 

Efforts to Join law and the social sciences have been made in the 

past, of course, particularly In the areas of sociological jurisprudence 
1 

and legal realism. That body of work, however, appears to have been of 

i 

See Bernard F. Cataldo, Introduction to Law a nd the 
Legal Process (N. Y. : John Wiley & Sons, Inc. , 1965), Chapter I. 

» — - 

greatest interest to legal philosophers and sociologists concerned with the 
general role of law in society. Only in recent decades has the attempt to 
build close bonds between the everyday work of the law and the social 
sciences begun to have a wide-ranging impact. 

At the present lime, law and the social sciences touch most closely 
at three main points. First, the practicing lawyer is confronted with 
evidence drawn from the social sciences in cases involving a change of 
venue, trademark infringement, discrimination, and so on, The scope of 
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this material that is introduced as a part of litigation is as broad as the 
law itself and there are many indications that tho findings of the social 
sciences will be even more important in future court cases and legal dis- 
putes than they are now. Second, tho need for rational social planning and 
enlightened public policy has become ever more apparent in our modorn, 
technological society. Legislation, as one part of that development, Is 
more dependent than ever on scientific inquiry— including inquiry into 
social behavior. And the lawyer (who often plays a major role in the forma- 
tion of public policy) is called on to assess the knowledge gleaned from many 
different disciplines, especially from the social sciences, rhlrd, legal re- 
search is rapidly becoming something far different than a dredging up of 
cases, precedents, and statutory interpretations. Lawyers and legal 
scholars are devoting more and more of their attention to how the law 
works in reality. The study of law is no longer merely the study of what 
the legal rules should be or what the rutes are— instead, there is a grow- 
ing concern with the determinants of law and with what the legal rutes 
accomplish in fact, and this is a matter that requires empirical investiga- 
tion rather than a series of assumptions or reliance or dogma. 

1 I 

It is these three significant points of contact between law and the 
social sciences which are briefly reviewed by Professor Stuart Nagel in 
the first selection of readings. It Is important to note, however, that 
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Professor Nagel's analysis of the contributions of the social sciences to 
the law is not exhaustive. There is at least one additional area in which 
the law is enhanced by the social sciences, namely, in the teaching of law. 

All too often, legal rules, standards, and procedures are presented 
to the student in a vacuum. That is to say, the study of law Is apt to bo 
confined largely to discussions of appellate court decisions and various 
treatises with little attention paid to the social reality in which the law is 
embedded. I3ut law Is not a science unto Itself — it is a body of rules, pro- 
cedures, nnd remedies designed to co|>o with and regulate the actualities 
of human behavior. An understanding of the law, therefore, must be 
gained by examining the law in light of the existing state of ihc society and 
what we wish to achieve in the name of a just social order. 

We do not, however, want to convey the idea that because law and 
the social sciences now show many signs of mutual interest and shared con* 
corns, all is sweetness nnd light. There are, in fact, profound differences 
between the two fields which generate a good deal of antagonism and frequent 
misunderstanding. The law, it has been said, is organized for action; the 
social sciences, existing largely as an academic effort, are organized for 
accumulation of knowledge. The lawyer, then, or the law sludent or law 
professor, with an eye fixed on the practicing profession or the fine points 
of legal logic, Is sometimes apt to view the findings erf the social sciences 
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as Irrelevant or as n bothersome hindrance in Ihe search for the applicable 

rule. The social scientist is, at times, no less suspicious, for a knowledge 

of the law and its operation is frequently missing from the intellectual 

baggage of even the well educated. As Max Hadin has said: 

"An educated man feels that he must have in mind a modicum 
of information about history, science, economics, politics, 
art, and literature. He may make no pretensions- -he 
generally makes no pretension --to be an expert in any of 
these fields, but he would be a little ashamed if he was 
crassly ignorant of them. But if it's a matter of law, the 
ordinary citizen is likely not only to be completely ignorant 
but to boast of his ignorance. Ho thinks 01 the law as some- 
thing mysterious, irrational, and unnecessary. He has to- 
ward it a mixture of fear, resentment, and suspicion which ^ 
he tries to cover by an attitude of almost constant derision. " 



2 

Max Radi n, The Law a nd M r . Smith (N. Y. : Bobbs- 
Mcnlll, 1938), p. 11. 

This mutual hostility is unfortunate, for atlliough there are differ- 
ences between the approach of the lawyer and the approach of the social 
scientist, there is also a shared interest m the realities of social life which 
man attempts to shape with social rules. A rather Jealous concern for 
professional boundaries, a different degree of enthusiasm for specifics 
versus generalities, a varying taste for swift conclusions versus the 
endless questioning of sclence--all these may separate the lawyer and the 
social scientist; but their common concern with social norms, conformity, 
and rule-breaking behavior gives them a strong basis for cooperative effort. 
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As Professor Hans Zclscl has imintcd out, the information in the 
social sciences which is relevant for tin* law may come from experiments, 
surveys, and so on, And he has made ii clear that the validity and the 
usefulness of such information are directly tied to tho methods by which it 
is obtained. Indeed, the jxn tions of hm discussion which concern the con- 
cepts of regression, random sampling, ami variance are hardly under- 
standable without some familiarity with methodological is>i-.es--and lips 
is not merely a matter of jargon, spec >n| vocabularies, or statistics but 
Involves the most basic notions of restarch. 

3 

.See Mans Zcisei, "The Law.’* in: kazarsfeld, Pauli’., 
Sewell, William H. , r.nd Wllensky, llaeoni tKds. t, The Use s of 
Sociology (New York. Basle Bool s, Inc. , 1967) pp, 81*91. 

AH this is to say that In joining law ami the social sciences, a 
knowledge of methodology is essential. Ilicre is always the danger when 
the materials of one discipline arc wedded tc another that the limitations 
of the materials will be ignorm' or misunderstood -or that an excessive 
scepticism will come into play and valid findings will be rejected with the 
application of an unwarranted rigor. Thus, i|iicstions about the reliability 
of social science evidence, raised by Professor Kdmond Cahn In dis- 
cussing the t'.S. Supreme Court’s tlccision In the social segregation cases, 
are to be. seriously considered. Professor Clark's rejoinder, however. 



vigorously argues that a criticism of such evidence must be based on more 
than a "personal, subjective reaction. 11 

Many writers havo pointed out, it is true, that when the social 
sciences havo nothing to talk about, they talk about methods. Interminable 
discussions of methodology can bo a way of avoiding difficult substantive 
issues} and the study of techniques, except for a few scholars who make 
it their specialty, is a means rather than on end. Yet if the study of 
methods sometimes appears somewhat tedious (a preparation for a trip, 
ns more than one writer has indicated, which all too often remains prepara 
tion for a trip that fails to materialize), it is still necessary. In fact, the 
study of methods can be stimulate ■% for it requires Imagination and 
creativity, Just as the study of substantive social theory requires imagina- 
tion and creativity. 

tt is our fundamental argument, then, that in the growing use of 
social science by the law, the law student and the lawyer must be able to 
weigh the findings of the social sciences with a critical eye. And this 
means that the law student and the lawy er need a knowledge of how the 
social sciences accumulate their evidence and build their theories. 

1 1 1 

A student in law school cannot be expected to become highly skilled 
in the social sciences. In fact, there Is no reason why he should do so. 



He can, however, acquire the knowledge he needs for an evaluation of re- 
search and its application in legal areas. And he can become skillful 
enough to carry out a research project of his own, which we think Is one 
of the best ways to learn about research. 

When social science materials appear in legal affairs, the lawyer 
must ask: What are the assumptions and theoretical underpinnings of the 
assertions drawn from the social sciences? Is the research design ade- 
quate to support the conclusions? What limitations must be placed on 
generalizing from the group studied to a larger population? If statistical 
methods are used, are they appropriate? Do they hide or reveal the indi- 
vidual facts and the relationships among facts ? Do the research findings 
warrant a particular program of action? These are the kinds of questions 
the lawyer is increasingly called on to answer, whether he is dealing with 
evidence in a trial, a proposal for the extension of legal services for the 
poor, or a study of the administration of justice. Our purpose — and 
admittedly it is a modest one — is to provide law students with a background 
so that they can begin to answer such questions. 

The materials in this collection are designed to cover two quarters, 
with the first quarter spent on the readings and exercises. The second 
quarter would Dost be devoted, in our opinion, to independent research 
projects undertaken by law students. If the law student is better equipped 
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for his professional work— as a practicing attorney, as a legal policy 
maker, or as a legal scholar — we will have accomplished our aim. 
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LAW AND SOCIAL SCIENCE: 

A LOOK AT THE PRESENT STATE OF AFFAIRS 



The following article by Professor Nagel discusses the 
present involvement of the law with the social sciences. He 
sets out three aspects of the legal profession (practicing 
lawyer, legal policy maker, and legal scholar) and lists the 
various uses which each has made of the social sciences. 

His citation of cases, treatises, journals, and monographs 
is wide-ranging and provides a useful bibliography for 
'students of socio-legal research. 



From Stuart Nagel, "Law and the Social Sciences: 
What Can Social Science Contribute?" American 
Bar Association Journal (Copyright 1965) 
pp. 353-358. Reprinted by permission. 



Stuart S. Nagel, Law and the Social Sciences: 
What Can Social Science Contribute? 

51 American Bar Association Journal, 356{’965) 



The Section of Bar Activities of the American Bar Association has 
established a Committee on Law and the Social Sciences, under the chair- 
manship of Richard F. C. Hayden, a judge for the Superior Court of Los 
Angeles.' It is my purpose to offer some tentative answers to the ques- 
tion, "What can social science contribute to law?" It soems logical to 
answer this question from the point of view of the three main types of 
personnel within the legal profession: the practicing lawyer, the legal 

policy maker and the legal scholar. The specific examples given In 
the footnotes represent a sampling of the relevant literature. 2 



The Practicing Lawyer 

Social science methodology and substance can be useful to the prac- 
ticing lawyer mainly by providing him with some materials that he might 
be able to Introduce Into evidence to win specific cases or points. 3 
With regard to methodology, polling techniques .may be valuable Ip re- 
solving such Issues as trademark infringement, 4 change of venue 5 or 
community standards of fitness for citizenship. 6 Systematic statisti- 
cal analysis may be relevant to show that an alleged favoritism or 
discrimination Is not readily attributable to chance/ Systematic 
observation or content analysis of documents may reveal patterns of 
behavior relevant to determining what constitutes reasonable care In 
a negligence case or common usage in a contract dispute. 3 

With regard to substance, psychological information may be crucial 
In civil or criminal insanity cases^ or in any case Involving the 
perceptive powers of witnesses. '0 Economic information may be crucial 
In antitrust, labor-manaoement or commercial disputes. *1 Information 
gathered from historical' 2 or political science^ sources may be 
relevant to interpreting a statute or other legal document; It may 
also be relevant to a constitutional or administrative law Issue. 
Sociological knowledge may be Important In the sentencing aspects 
of a criminal case or the disposition of a family law case. 14 

Social science methodology and substance, In addition to being 
of value to the practicing lawyer with regard to the presentation of 
evidence In specific cases, can also help to Improve his techniques 
as a lawyer In general. 

As to trial techniques, social science methods are capable of 
testing a variety of hypotheses concerning the relative effectiveness 
of alternative techniques. Professors Kalven and Zelsel of the 
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University cf Chicago jury project, for instance, have played tape 
recordings of trials to many actual juries in order to determine how 
the juries would react to slight variations in the trials. Among 
other things, they found that if the plaintiff's lawyer mentions 
that the defendant has Insurance and the defendant's lawyer suc- 
cessfully objects, then the juries will tend to award higher damages 
to the plaintiff than if the defendant's lawyer did not object at 
all. They also found that working-class jurors in personal injury 
cases are more likely to find liability but are less likely to award 
higher damages than upper-class jurors--a bit of Information help- 
ful in picking juries after one has assessed the probability that 
liability will be found. 15 

Social science potentially can contribute to the skillful 
handling ot' clients in one's office. The Jury Verdict Research 
Corporation of Cleveland, Ohio, for instance, publishes a loose- 
leaf service indicating the percentage of a wide variety of 
cases that have been decided in favor of the plaintiff and the 
average damages awarded. This kind of information, systematically 
gathered from across the country, can be helpful in advising a 
client on an out-of-court settlement. 15 A number of social psy- 
chologists have made systematic studies of elements affecting 
bargaining and negotiation. These would also be of value in 
developing out-of-court settlement techniques. 1 ' 

Linguistic analysis, which is becoming an increasingly impor- 
tant part of social science, can be of value to lawyers interested 
in drafting legal instruments that are more meaningful and precise. 18 
Content analysis by computer, which is being developed by social 
scientists, shows promise of becoming a useful aid in legal research. 19 



The Legal Policy Maker 

By legal policy maker in this context is meant a legislator, 
appellate court judge or upper-level administrator. Social 
science can possibly contribute to improving both the procedure 
of the policy maker and the substantive materials available to 
him. 



With regard to procedure, social science studies have tested 
systematically a number of proposals to reduce delay in the courts, 
such as splitting the liability and damages decision, 20 providing 
for nonjudicial auditors21 and a variety of other techniques. 22 
Other procedural reforms have also been subjected to social science 
analysis, such as providing neutral medical testimony, 23 appointing 
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rather than electing the judiciary. 24 using blue-ribbon juries, 25 
providing counsel to the indigent^ and releasing indigent criminal 
defendants without bail pending trial. 27 The last study, for exam- 
ple, showed that a cartful screening and notifying of defendants 
released without any bond produced a higher percentage of court 
appearances than the traditional bail bond system. 

As to substantive developments in the law, social science has 
been helpful in many fields. A revealing study was made, for in- 
stance, on the effects of replacing the contributory negligence 
rule with the comparative negligence rule. 28 The effects of capital 
punishment have also been subjected to social science scrutiny ,29 
as have the effects of income taxes on incentives to work30 and the 
$1.00 minimum wage on the labor market. 31 Of course, the effects of 
segregation and desegregation have been studied extensively. 32 
There has recently been a call for more social science research 
aimed at improving compliance with international law 33 and into 
the effects of prayers and Bible reading in the public school s. 3 ^ 

At a more down-to-earth level is the perceptive questionnaire study 
which was made to determine the extent to which inheritance laws 
conform to the intent of people who die without wills. 35 



The Legal Scholar 

Legal scholars in this context refers to law professors and to 
practicing lawyers and policy makers who are interested in the theo- 
retical aspects of the legal process. Social science can probably 
make its greatest contribution to legal theory by investigating the 
causal forces behind judicial, legislative and administrative deci- 
sion making and by probing the general effects of such decisions. 

With regard to the causal forces behind the lawmaking and law- 
anplying processes, the anthropologists36 and historians3/ especially 
can broaden the legal scholar’s perspective of the cultural roots 
beneath his legal field. The impact of public opinion on some as- 
pects of the legal system also has been scrutinized systematically. 3 ® 
Likewise, the interactions between governmental bodies as a factor 
in determining decisional outcomes has been studied™ as has the 
role of pressure groups40 and politica’ parties. 41 Witnesses, 42 
lawyers43 and litigants^ have all been the subject of systematic 
social science study. Studies have also been made of the relation 
between the backgrounds and attitudes of judges^ and legislators46 
and their decisional behavior. 

As to the general impact of broad fields of law contrasted to 



O 

ERIC 



- 3 - 



Stuart S. Nagel 



specific laws, a number of studies have been and are under way. One 
sociologist has been studying the relation of legal Impact to Informal 
and formal controls^ and to negative and positive appeals. 48 Other 
social scientists have contributed theory and data to the analysis of 
sanctions and legal compliance in general, 49 ir public law &u and in 
private law. 51 Using extensive Interviewing techniques, one legal 
scholar analyzed the impact of contract law on business practice. 

The role of factors such as the mass media, wh1ch,.fac11 Itate or inhi- 
bit the impact of the law, has also been studied. 



Although this paper has only dealt with what social science can 
contribute to law, it should be noted that no social scientist can 
really understand the American or any other society unless he has a 
reasonable understanding of its legal system. Nevertheless, there is 
much that lawyers can learn from social scientists. What is probably 
needed is a greater awareness by lawyers of the research of interest 
to them that social scientists and lawyers oriented to social science 
are doing. It is hoped that the Section's new Committee on Law and 
the Social Sciences will help to fill that need and stimulate further 
research. 



1 “Activities of Sections", 50 A.B.A.J. 283 (1964). 

^For further discussion of the relations between social science and 
law, see LAW AND SOCIOLOGY (Evan ed. 1962); Davis et aj_. , SOCIETY AND THE 
LAW-NEW MEANINGS FOR AN OLD PROFESSION (1962); and Frontiers of Legal 
Researc h, 7 Am. Behav. Scl. 1 (December, 1963). 

^Greenberg, Social Scientists Take the Stand--A Review and Appraisal 
of Their Testimony in Litigation , 54 Mich. L. Rev. 953 (1956). 

4 Ze1sel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322 
(1960). 

5 Sherman, Use of Public Opinion Polls in Continuance and Venue 
Hearings , 50 A.B.A.J. 357 (1964). 

6 Repou111e v. United States, 165 F. 2d (1947), especially Jerome 
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^Ulmer, Supreme Court Behavior in Racial Exclusion Cases, 56 Am. 

Pol. Scl. Rev. 325 (1962): 
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THE SOCIAL SCIENTIST AND 
THE JUDICIAL PROCESS 



Edmond Cahn, in criticizing Kenneth Clark's study of the 
negative effects of racially segregated schools, argues that the 
evidence presented hardly deserves to rank as scientific proof. 

Professor Cahn raises a serious question concerning the 
status of social science findings when applied to everyday affairs. 
He asks, in effect, why should a court (or anyone else, for that 
matter) accept social science findings as being anything more 
than common sense observation? While we agree with the legiti- 
macy of such a question, we feel that it is well answered by 
Professor Clark. 

Professor Cahn's article expresses, we think, some 
indignation over the role to be played by social scientists in 
traditionally legal problems. And efforts such as those of 
Professor Clark and other behavioral scientists are likely to 
be seen as an encroachment on the advocate's role, a threat 
to the legal profession. Such a position is, we believe, quite un- 
warranted. How the findings of the social sciences are used is 
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a question of legal strategy that must be decided and carried out 
by the lawyers. When there is a question concerning the weight 
to be ascribed to such empirical evidence, it becomes the task 
of the advocate to explain the methodology, the scientific basis 
of the research on which the evidence is founded. 



From Edmond Cahn, "Jurisprudence, " 30 New York 
University Law Review , (1955) pp. 150-169. 
Reprinted by permission. 

From Kenneth B. Clark, "The Desegregation Cases: 
Criticism and the Social Scientist's Role, " V Ulanova 
Law Rev lew , Vol. 5, No. 2, pp. 224-235. Copyright 
1959 by Villanova University. Reprinted by permission. 



Edmond Cahn, Jurisprudence, 30 New York 
University Law Review, 150 (1955) 



In legal philosophy it is a very dangerous thing to comment on 
happenings that one welcomes and approves. By doing so, an unwary 
observer may expose himself to the occupational disease of juris- 
prudence, which in its most virulent form consists In finding the 
law "the true embodiment of everything that's excellent." When the 
disease takes hold, its victim gradu’ y loses his early vigor of 
discontent and passion for reform; by slow stages he subsides Into 
a state of complacency; in course of time, sitting at ease among his 
memories, he grows to resent the process of change as ardently as he 
used to welcome It. To Mr- th q crop of occurrences seems annually 
to present more and mor^ of the irremediable, though not necessarily 
less of the evil, in juristic affairs; and so at last he becomes a 
recognized sage and elder statesman of the profession. The risk Is 
a dire one. Nevertheless, In the teeth of the danger, l shall pro- 
ceed to comment here on 1954' s most Important development: the Supreme 

Court's decisions In the School Segregation cases.) When the sense 
of Injustice has triumphed on a scale - so extensive, comprehension of 
the meaning of victory may prove useful to It In otho.* conflicts. 

The decisions have added to the dignity and stature of every 
American. 



The Opinions 

Considerations of Style . --There Is no need to speculate on the 
Supreme Court's unanimity in Brown y_. Board of Education and Bolling 
v. Sharpe . 2 Before the opinions were announced, there may have been 
considerable room for doubt concerning their purport, Put, at least 
In the eyes of sophisticated observers, there was hardly any question 
that the court would be unanimous or nearly unanimous. The train of 
previous dec1sions3 dealing with the same subject matter had long 
since established this institutional policy. 

Chief Justice Warren’s style In the Brown and Bolling opinions 
Is most conmendably bland. Very wisely he declined the opportunity 
-•one may say, the temp tat Ion* -to indulge In democratic rhetoric. 
There Is not a word of reproach or provocation In either opinion. 

To his credit, the Chlwf Justice was less concerned with getting 
Into the anthologies than with presenting the country with a model 
of rational calm. 
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Two Canards . --Before going deeper into the cases. It Is just 
as weTT to clear the air of some historical fictions concerning them. 
History Is a grab-bag of such diverse and contradictory contents 
that a theorist Is likely to find there whatever he needs for his 
Immediate purpose. But to say that it will furnish evidence In sup- 
port of almost any theory does not mean that the evidence It does 
furnish should be misrepresented or distorted. 

On the one hand, therefore, the current practice of turning 
back to 1896 when P lessy v. Ferguson* * upheld "separate but equal" 
facilities, and laying the blame for that decision, as some now do, 
at the door of a conciliatory Negro leader like Booker T. Washing- 
ton, Is anachronistic and unhlstorlcal . Washington's policy may 
have been wrong; If he erred, his mistake consisted mainly In expect- 
ing the majority of Southern whites to become educated In the princi- 
ples of racial equality faster than in fact they did. Condemning 
him at this late date seems uncharitable; it Is always easier to 
be right sixty years after the event. Moreover, those who attribute 
the Plessy decision to Booker T. Washington's Atlanta speech of 1895 
employ a very strange theory of social causation. $ To say that the 
decision was the result of the 1895 speech, one must overlook 
everything else that had happened in the thirty years since Lincoln 
was assassinated. At worst, Washington's address may have been a 
straw In the fierce wind of bigotry. 

The other canard is that the Brown and Bol 1 Ing cases were de- 
cided as they were for the purpose’ of placating foreign countries 
whose good will had been jeopardized by racial segregation In the 
United States. Of course, it Is possible that some few white people 
In the South will reconcile themselves more readily to mixed schools 
If they believe that their country's International position will be 
advanced by ending discrimination. But so many white Southerners 
are already willing to do away with segregated schools that consider- 
ations of the International order can hardly be given much weight. 

The same is true of the Supreme Court: while one trusts that the 
simplicity and clarity of the two opinions were Intended to facili- 
tate reading abroad as well as at home, it would be quite fallacious 
to suggest that the decisions themselves were motivated by subser- 
vience to foreign reactions. From Mr. Justice Harlan's ringing 
dissent In the Plessy case down through the sequence which began In 
1938 with the 6a fnes decision, 6 there Is demonstrative proof that 
the Supreme Court Is perfectly capable of reading the Fourteenth 
Amendment through lenses molded and ground In the United States. 
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Histories and the Constit ution. --Among the many Interesting as- 
pects of these opinions, the Courtis mode of Interpreting the Four- 
teenth Amendment deserves very special attentfcn. Never was Thomas 
Jefferson more clearly vindicated in his Insistence that the Consti- 
tution belongs to the living generation of Americans. The question 
has become: What do the phrases mean here and now? The meaning of 
the Amendment is to be found In the relation of Its language to a 
total haeccelty, Including everything that has changed and everything 
we have learned and unlearned since 1868 when It was adopted.' There 
were two lines of history for the Court to evaluate. The first of 
them--the history of the framing and adopting of the Fourteenth Amend- 
ment--proved to be only a casual element in the social and consti- 
tutional complex, an element far too ambiguous to be considered very 
Important, nwh less decisive. 

J hls was demonstrated rather adroitly. In an order for reargu- 

the Justices requested the parties to dredge up whatever they 

could to show what the men of post-CivIl War days had had In view 
concerning public education; zealously the various parties complied; 
after heavy labors, they adduced evidence as contradictory, amor- 
phous, and confused as might have been--and, I suspect, was antici- 
pated; whereupon the Court, with little show of disappointment, 
turned brusquely away from the mind of the nineteenth century and 
proceeded to put the mind of the twentieth century to work. The 
historical da*a continue to make Interesting matter for reading, and 
not much more. Meanwhile, the order for reargument had hinted the 
outcome of the cases broadly enough to remove any resentment based 
on mere surprise. 

Turning from history of the Amendment to history of the develop- 
ment of public education, the Court provided Itself with much more 
consistent and objective Indicia. One can see rather clearly the 
progression from what public education had been In 1868, when the 
Amendment was adopted, to 1896, when Plessy v. Ferguson was decided, 
and on to what It has become In our time. In view of this enormous 
growth, the Chief Justice rightly emphasized the new and paramount 
significance of free education In the political and cultural life 
of mid-twentieth century America. Surely then, the past cannot be 
allowed to decide for us what It did not have to decide for Itself. 

Some 01a lect 1c Legerdemain . --The strategic considerations un- 
de rlyTn^^Br^7^*Mn]^fl” cases are fascinating to spell out. 
Apparently, the Justice^ determined that, In striking down segregated 
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education, they were accomplishing quite enough for present purposes, 
and that the chances of obtaining cooperation from the rank and file 
of white Southerners would be .educed if the decisions should seem 
to touch even by Implication on wider issues. If this Is the way they 
reasoned, one must further commend their sagacity. On this reason- 
ing, Plessy v. Ferguson must not be disturbed except as It related 
to matters o T public education. 

The 18S6 case, It will be remembered, did not bear In any direct 
sense on Issues of segregated education. Holding only that segrega- 
ted transportation did not violate the Fourteenth Amendment, Plessy 
seemed easy to distinguish. 8ut the problem was not so obligingly 
simple, for t.he Plessy opinion had not only recounted the early de- 
velopment of segregated public schools, but had reasoned more or 
less explicitly that segregated transportation was valid just because 
It followed the same pattern as segregated educational facilities. 
These passeges were embarrassing. Chief Justice Warren had, In ef- 
fect, to snatch the cloth of reasoning from under the Plessy case 
without spilling the content of Its holding. If one examines the 
Brown opinion with these considerations In mind, the Chief Justice 
will appear to have executed his difficult assignment quite deftly. 

The Brandels-Brlef D1 lemma . --Professor Paul Freund has Indica- 
ted more than once that while the Brandeis brief, filled with socio- 
logical and economic data for the judges' information, is an excel- 
lent device for upholding legislation, it creates an awkward logical 
predicament when the objective becomes one of overturning legisla- 
tion. If statistics, expert opinions, graphs, and similar data are 
sufficient to establish that the legislative or administrative auth- 
orities have acted rationally, then Is it ever possible to prove that 
they have acted otherwise? Shrewd, resourceful lawyers can put a 
Brandeis brief together In support of almost any conceivable exer- 
cise of legislative judgment Moreover, the mere fact that the 
legislature has acted in the premises ought normally to Imply that 
the action had some rationally explicable basis. 

The Brown and Bolling records, for example, Included consider- 
able evidence to show that school segregation was not unreasonable. 

In addition to explicit provisions in the respective state constitu- 
tions and statutes, there was the testimony of experienced school 
administrators, supported to some extent by the expert opinions of 
psychological and psychiatric witnesses (especially In thf case from 
Virginia). Hence, whatever else the Supreme Court's action may ac- 
complish, It does demonstrate satisfactorily that a challenge to 
constitutionality can overcome the kind of defense which Is Implicit 
in a Brandeis brief. 
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It Is fair to suspect that the Impact of the Brandeis brief Is 
no longer so great as when the device was novel and judges were more 
readily Impressed by the paraphernalia of science or pseudoscience. 

In the last two decades, many Brandeis briefs have been conspicuously 
vulnerable in respect of statistical method, rationality of Infer- 
ences from assembled data, adequacy of sampling, and failure to 
allow for--or to d1sclose--negative Instances. Perhaps their qua- 
lity will improve with a more critical attitude on the judges' 
part. . . . 



Science or Common Sense? 

A Dangerous Myth . --In the Virginia case^ and to a lesser extent 
In the other litigations, various psychiatrists, psychologists, and 
social scientists gave expert testimony concerning the harmful effects 
of segregation on Negro school children. In addition, some of ap- 
pellants' witnesses prepared an elaborate statement on the subject, 
which, signed by a total of thirty-two experts, was submitted to the 
Supreme Court as an appendix to appellants' brief. i® In the months 
since the utterance of the Brown and Bolling opinions, the impres- 
sion has grown that the outcome, either entirely or In major part, 
was caused by the testimony and opinions of the scientists, and a 
genuine danger has arisen that even lawyers and judges may begin to 
entertain this belief. The word "danger" Is used advisedly, be- 
cause I would not have the constitutional rights of Negroes--or of 
other Amer1cans-»rest on any such flimsy foundation as some of the 
scientific demonstrations in these records.' 7 

The moral factors involved in racial segregation are not new-- 
llke the science of social psycho1ogy--but exceedingly ancient. 

What, after all, is the most elementary and conspicuous fact about 
a primitive community If not the physical proximity of human beings 
mingling together? When the members of a cormtunity decide to ex- 
clude one of their number from the group life without killing him 
outright, what else can they do but force him to remove himself 
physically (as In the case of Cain), ostracize him for what they 
consider the general welfare (as the Athenians did), banish him 
from the cluster of community dwellings (as In outbreaks of lepro- 
sy or other plague), assign him a fixed area or ghetto to occupy (as 
with the Jews in medieval times), or lock him In a penitentiary (as 
we do with convicted criminals)? Hardly anyone has been hypocritical 
enough to contend that no stigma or loss of status attaches to these 
forms of physical separation. Segregation does Involve stigma; the 
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community knows It does. It knows f u 1 1 well that If "Stone walls 
do not a prison make nor Iron bars a cage," they certainly do ham- 
per a person's freedom to move about and consort with whom he 
pleases. Possibly, as the poet said, the walls can be understood 
as a "hermitage" or retreat or monastery, but only for those who 
choose them without being compelled by the social group. 

There are people who argue, sometimes quite sincerely, that 
racial segregation Is not intended to humiliate or stigmatize. On 
first impression, the argument seems to have some slight mltlgatlve 
value, for surely a deliberate Insult is liable to cut deeper than 
one Inflicted out of mere crudeness or Insensibility. But the 
mitigation comes too late. An excuse that one did not Intend to In- 
jure does not stand much chance of reception when the offender, 
having been Informed of the damage he has done, continues and per- 
sists in the same old callous insults. As Is observed in the an- 
cient Babylonian Talmud, to shame and degrade a fellow-creature is 
to conmlt a kind of psychic mayhem upon him. Like an assailant's 
knife, humiliation slashes his self-respect and human dignity. He 
grows pale. the blood rushes from his face just as though It had 
been shed. 18 That Is why we are accustomed to say he feels "wounded." 

Moreover, if affronts are repeated often enough, they may ulti- 
mately Injure the victim's backbone. Ke hear there are American 
Negroes who protest they do not feel Insulted by racially segregated 
public schools. If there are any such Negroes, then they are the 
ones who have been Injured most grievously of all, because segrega- 
tion has shattered their spines and deprived them of self-respect. 

So one speaks In terms of the most familiar and universally ac- 
cepted standards of right and wrong when one remarks (1) that racial 
segregation under government auspices Inevitably Inflicts humilia- 
tion, and (2) that official humiliation of innocent, law-abiding 
citizens Is psychologically Injurious and morally evil. Mr. Justice 
Harlan and many other Americans with responsive consciences recog- 
nized these simple, elementary propositions before, during, and after 
the rise of "separate but equal." for at least twenty years, hardly 
any cultivated person has questioned that segregation Is cruel to 
Negro school children. The cruelty Is obvious and evident, fortu- 
nately, it Is so very obvious that the ,'ustices of the Supreme Court 
could see It and act on It even after reading the labored attempts 
by plaintiffs' experts to demonstrate it "scientifically." 

Claims and facts .--When scientists set out to prove a fact that 
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most of mankind already acknowledges, they may provide a rather bi- 
zarre spectacle. Fifty years ago, certain biologists who were en- 
gaged In just this sort of enterprise, provoked George Bernard Shaw 
to denounce their "solemnly offering us as epoch-making discoveries 
their demonstrations that dogs get weaker and die If you give them 
no foodi that Intense pain makes mice sweat; and that if you cut off 
a dog's leg the three-legged dog will have a four-legged puppy."!’ 
Then Mr. Shaw called the scientists a number of fearful names (be- 
ginning with "dolts" and "blackguards"), none of which would be re- 
motely applicable to the psychologists and psychiatrists who testi- 
fied In the desegregation cases. So far as I can judge, all of these 
are fine, Intelligent, dedicated scholars. Yet one can honor them 
as they deserve without swallowing their claims. 

Professor Kenneth B. Clark of the psychology department of City 
College acted as general social science consultant to the NAACP 1e 
gal staff and served as liaison between the lawyers and the scien- 
tists. His endeavors having been long and arduous, perhaps It was 
natural that he should exaggerate whatever the experts contributed 
to the case. In an article written while the country was waiting 
for the Supreme Court's decisions, he asserted, " Proof of the ar- 
guments that segregation Itself Is Inequality and that state Imposed 
racial segregation Inflicts Injuries upon the Negro had to come from 
the social psychologists and other social scientists ."^ (Emphasis 
supplied. ) 

When Professor Clark wrote thus, he could not know that Chief 
Justice Warren's opinions would not mention either the testimony 
of the expert witnesses or the submitted statement of the thirty- 
two scientists. The Chief Justice cushioned the blow to some ex- 
tent by citing certain professional publications of the psychological 
experts. in a footnote, alluding to them graciously as "modern auth- 
ority. 1 tn view of their devoted efforts to defeat segregation, 
this was the kind of gesture a magnanimous judge would feel Impelled 
to make, and we are bound to take satisfaction In the accolade. 

Yet, once the courtesy had been paid, the Court was not disposed 
In the least to go farther or base Its determination on the expert 
testimony. 

As i have said, these developments Professor Clark could not 
have known when he staked so wide a claim for his profession. 
he did know that circumstances In the Virginia 1 1t1gat1on--the o.ie 
he participated In most act1ve1y--had reflected very directly on 
his assertion. The Virginia school board had offered the testimony 
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of three expert witnesses, and all three (psychiatrist Kelly, psycho- 
logist Buck, and Professor Clark's own former teacher, Professor 
Garrett of Columbia) had admitted, In one way or another, that racial 
segregation In the schools does Injure Negro children's personalities. 22 
They admitted, as we have said, a fact of common experience. On the 
defendants' behalf, they testified as persuasively as they could against 
the Court's adopting what they called "disruptive" or "coercive" 
measures, and they spoke regretfully about the firmness of established 
regional customs. Buck summarized their attitude In two statements: 

"I feel that as an abstract Idea, segregation Is bad," and "I think 
the whole society Is sick. "23 

When we come to explain why the statement signed by the thirty- 
two social scientists went without mention by Chief Justice Warren, 

I find nyyself at a disadvantage. Only the reader's assistance can 
rescue me. I have examined the text of this statement, which has 
become easy of access by being reprinted In a law review. 2 ^ My per- 
sonal, subjective reaction Is that the text conveys little or no 
Information beyond what Is already known In "literary psychology" 

(by which I mean such psychological observations and Insights as 
one finds continually In the works of poets, novelists, ess v lsts, 
journalists, and religious prophets). The statement's vocabiJe'y 
and style would not be called "literary"; I refer only to Us sub 
stance. If my readers will Inspect the statement for themselves, they 
will ascertain whether It Impresses them as It did me. At that, my 
reaction may be due to a lack of technical training In scientific 
psychology and psychological testing. 

The "Generally Accepted" Test. - -When a scientist Is engaged In 
demonstrating a fact of cornnon knowledge (e.g., that fire burns, 
that a cold causes snuffles, or that segregation degrades). It Is 
not easy to pass a fair judgment on the validity of his proof. Our 
minds tend to supply his conclusion before he Is ready to deduce It. 
Subconsciously we reinforce his evidence with the facts and feelings 
of our own experience, and If his reasoning should contain a flaw, 
we are too preoccupied with reaching the familiar destination to 
detect It. Moreover, in the present situation, men who specialize 
In conducting psychological tests might discover all sorts of weak 
assumptions and fallacies that mere lawyers would never notice. 

Under these several disadvantages, the most I can do here Is pre- 
sent Professor Clark's evidence concerning the "generally accepted" 
test, 25 together with the co-ments that suggest themselves to an 
untrained but Interested observer. 
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Professor Clark testified as an expert In the South Carolina, 
Delaware, and Virginia litigations. The clearest description of 
the test appears In his testimony In the South Carolina case. He 

said :26 



A. I made these tests on Thursday and Friday of this 
past week at your request, and I presented It to children 
In the Scott's Branch Elementary school, concentrating 
particularly on the elementary group. I used these meth- 
ods which I told you about--tne Negro and White dolls-- 
which were Identical In every respect save skin color. 

And, I presented them with a sheet of paper on which 
there were these drawings of dolls, and 1 asked them to 
show me the doll --May I read from these notes? 

Judge Waring: You may refresh your recollection. 

The Witness: Thank you. I presented these dolls to 
them and I asked them the following questions In the 
following order: "Show me the doll that you like best 

or that you'd like to play with," "Show me the doll that 
Is the 'nl doll," "Show me the doll that looks 'bad'," 

and then the following questions also: "Give me the 
doll that looks like a white child," "Give me the doll 
that looks like a colored child," "Give me the doll 
that looks like a Negro child," and "Give me the doll 
that looks like you." 

By Mr. Carter: 

Q. "like you?" 

A. "Like you." That was the final question, and you can 
see why. 1 wanted to get the child's free expression of 
his opinions and feelings before I had him Identified with one 
of these two dolls. I found that of the children between the 
ages of six and nine whom I tested, which were a total of 
sixteen In number, that ten of those children chose the 
white doll as their preference; the doll which they liked 
best. Ten of them also considered the white doll a "Nice" 
doll. And, 1 think you have to keep In mind that these 
two dolls are absolutely Identical In every respect except 
skin color. Eleven of these sixteen children chose the 
brown doll as the doll which looked "bad." This is con- 
sistent with previous results which we have obtained 
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testing over three hundred children, and we Interpret 
It to mean that the Negro child accepts as early as six, 
seven c eight the negative stereotypes about his own 
group. And, this result was confirmed In Clarendon 
County where we found eleven out of sixteen children 
picking the b^own doll as looking "bad," when we also 
must take InU *<‘ r ount f hat over half of these children, 
1i spite of then own i ei ings, --negative feellngs-- 
about the brown dull, were eventually required on the 
last Hiestlon to Identify themselves with this doll 
which they considered as being undesirable or negative. 
It may also Interest you to know that only one of 
these children, between six and nine, dared to choose 
the white doll as looking bad. The difference between 
eleven and sixteen was In terms of children who refused 
to make any choice at all and the children were always 
free not to make a choice. They were not forced to 
make a choice. These choices represent the children's 
spontaneous and free reactions to this experimental 
situation. Nine of these sixteen children considered 
the white doll as having the qualities of a nice doll. 

To show you that that was not due to some artificial 
or accidental set of circumstances, the following 
results are Important. Every single child, when 
asked to pick the doll that looked like the white 
child, made the correct choice. All sixteen of the 
sixteen picked that doll. Every single child, when 
asked to pick the doll that was like the colored 
chlldj every one of them picked the brown doll. My 
opinion Is that a fundamental effect of segregation 
Is basic confusion In the Individuals and their con* 
cepts about themselves conflicting In their self Images. 
That seemed to be supported by the results of these 
sixteen children, all of them knowing which of those 
dolls was white and which one was brown. Seven of 
them, when asked to pick the doll that was like them* 
selves; seven of them picked the white doll. This 
must be seen as a concrete Illustration of the degree 
to which the pleasures 28 which these children sensed 
against being brown forced them to evade reality** 
to escape the reality which seems too overburdening 
or too threatening to them. This Is clearly Ulus* 
trated by a number of these youngsters who, when asked 
to color themselves-*For example, 1 had a young girl, 
a dark brown child of seven, who was so dark brown 
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that she was almost black. When she was asked to color 
herself, she was one of the few children who picked a 
flesh color, pink, to color herself. When asked to color 
a little boy, the color she liked little boys to be, she 
looked all around the twenty-four crayons and picked up 
a white crayon and looked up at me with a shy smile and 
began to color. She said, "Well, this doesn't show." 

So, she pressed a little harder and began to color In 
order to get the white crayon to show. These are the 
kinds of results which I obtained In Clarendon County. 

Q. Well, as a result of your tests, what conclusions 
have you reached, Mr. Clark, with respect to the Infant 
plaintiffs Involved In this case? 

A. The conclusion which I was forced to reach was 
that these children In Clarendon County, like other 
human beings who are subjected to an obviously Inferior 
status In the society In which they live, have been 
definitely harmed In the development of their personali- 
ties; that the signs of Instability In their personal- 
ities are clear, and I think that every psychologist 
would accept and Interpret these signs as such. 

Q. Is that the type of Injury which In your opinion 
would be enduring or lasting? 

A. I think It Is the kind of Injury which would be 
as enduring or lasting as the situation endured, chan- 
ging only In Its form and In the way It manifests Itself. 

Mr. Carter: Thank you. Your witness. 



General Comments . --We are not provided here with any proof of 
the numerical adequacy of the sampling or of Its being a representa- 
tive cross-section. We have no demonstration that abnormal or eccen- 
tric backgrounds of the Individual children have been Investigated. 
Among these 16 children (or 300, Including the other groups mentioned) 
there would probably be a certain proportion with untypical private 
experiences. In such a strikingly small sample, the results could 
easily mislead. 

Moreover, If one follows the arithmetic In Professor Clark's 
testln , my--wh1ch Is not easy for me--some of his Interpretations 
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seem to be predetermined. For example, if Negro children say a brown 
doll Is like themselves, he Infers that segregation has made them con- 
scious of race; yet If they say a w* ite doll Is like themselves, he 
Infers that segregation has forced them to evade reality. 

Perhaps the main point Is that this test does not purport to 
demonstrate the effects of school segregation, which Is what the 
court was being asked to enjoin. If It disclosed anything about the 
effects of segregation on the children, their experiences at school 
were not differentiated from other causes. Considering the ages of 
the children, we may conjecture they had not been long at school. 

Comment on the Opening Questions . --We do not know how the child- 
ren took these questions. If Professor Clark had offered to give 
real dolls Instead of showing pictures of dolls, the reaction might 
have been more serious. In any case, I do not think any certain In- 
ference follows from 10 out of 16 pointing to the picture of the 
white doll. Habituation with dolls (as distinguished from people) 
should be allowed for. Manufacturers and commercial fashions prac- 
tically restrict a child's concept of what a "nice" doll would look 
like. Many white children of certain generations were tauoht to 
prefer "Topsy" or other colored dolls;** some children would say 
that there Is no really "nice" doll but a teddy-bear. At this point, 
the response seems uninformative. 

Comment on the "Bad Doll" Question . --Here, It seems to me, the 
children were tricked. Perhaps that Is how some of them felt. There 
had been no previous question about a "good doll," only about a "nice" 
one, which the children clearly understood meant one "you'd like to 
play with." What Is a "bad doll"? Some children might consider this 
a term of preference for play purposes: all little "mothers" love to 

rebuke and punish naughty dolls. Other children, on hearing the 
question, would be simply bewildered by the sudden, unexpected Intro- 
duction of moral or disciplinary references. Some may have responded 
by pointing to the brown doll because the question seemed to Imply 
that a process of elimination was contemplated. But I hope the child- 
ren asked themselves: Why must there be a "bad" doll at all? Why 
cannot both dolls be "nice"? We observe that five children declined 
to answer this question. Probably they felt It unfair or at least 
very confusing In the circumstances. 

Corment on the Remaining Questions . --It Is noteworthy that seven 
Negro children picked the white doll "when askec' to pick the doll 
that was like themselves." Professor Clark leaps to Infer that they 
were evading reality. This I doubt. Although his testimony does 
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not make me clear on the point, 1 gather that these seven children 
were among the ten who had previously chosen the white doll as "nice. 
Were they wrong, then, to claim that the white doll was very much 
"like themselves" because they too were "nice"? No one can state 
positively what these children were thinking at the time; but if they 
did have perception enough to insist to themselves that the "niceness 
was decisive and not the color, lo and behold! this would be wisdom 
indeed! "Out of the mouths of babes and sucklings--"? Perhaps, 
merely perhaps. In any event, I cannot see that the opposite inter- 
pretation (Professor Clark's) is so evident that it deserves to rank 
as scientific proof. 

Aid fro m an Unexpecte d Quarter . --Fortunately, the outcome of 
the Brown and Bo lling cases did not depend on the psychological ex- 
perts 1 facing and answering the objections, queries, and doubts I 
have presented. It is possible that if the questions had been put 
to Professor Clark on cross-examination, he would have come forward 
with convincing answers. But, to all intents and purposes, the 
questions were not put. The doll test was not analyzed in suitable 
detail by any of the cross-examiners , probably because they, too, 
realized that segregation does degrade and injure Negro school child- 
ren. 



In the Virginia trial, the defense appeared particularly inept. 
Far from caring to concentrate on the doll test and its scientific 
validity, the lawyer for the defendants was preoccupied with other 
lines of cross-examination. He had a different set of values to 
display- Why concern himself with dissecting the experts' logic 
and the correctness of their inferences? Instead, questions were 
asked which would convey disparaging insinuations about a professor's 
parents, his ancestral religion, the source of his surname, the pig- 
mentation of his skin, or the place of his birth. If these items 
did not discredit him satisfactorily, then one went on to inquire 
how many years he had spent in the South; if he had lived in the 
South, how long in Virginia; and so on--implying all the while that 
science, common sense, and human nature would not dare to cross 
Virginia county lines. 30 And, of course, there would be continual 
hints that what the plaintiffs' witnesses really desired to achieve 
was miscegenation and a mixed race. 

As any healthy-minded person reads the Virginia trial record, 
it Is impossible not to contest the altruism and sober dignity of 
the scientists with the behav’ur of defendants' counsel, who, by his 
manner of espousing the old order, exposed its cruelty and bigotry. 
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Here was a living spectacle of what racial segregation can do to the 
human spirit. The segKgated society, as defendants’ own expert had 
said, was "s'"; and the tactics of cross-examination used by defen- 
dants’ lawyer showed how very sick it was. I suggest that these 
pages of the record did not fail of notice in the deliberations of 
the United States Supreme Court. 

Without Sal t , N o Sc ience. --He may as well resign ourselves to 
letting the troglodytes remain troglodytes, and turn our attention 
back to our civilized friends, the social psychologists. As the 
courts' exclusionary rules of evidence tend to relax more and more, 
the scientists will appear more frequently to testify as expert wit- 
nesses. How much respect should the judges extend to their testi- 
mony? 



The answer depends in large measure on the scientists. If I 
have been right in suggesting that their evidence in the desegrega- 
tion cases seemed persuasive because it happened to coincide with 
facts of common knowledge, they surely cannot rely on having the same 
advantage in every future litigation. It is predictable that lawyers 
and scientists retained by adversary parties will endeavor more ag- 
gressively to puncture any vulnerable or extravagant claims. Judges 
may learn to notice where objective science ends and advocacy begins. 3 1 
At present, it is still poss ; ble for the social psychologist to 
"hoodwink a judge who is not over wise" without intending to do so; 
but successes of this kind are too costly for science to desire them. 

For one thing: Merely translating a proposition of "literary" 

psychology into the terms of technical jargon can scarcely make it 
a scientific finding. For another: Just because social psychology 

is in a youthful and somewhat uncertain stage, the utmost rigor 
should be imposed on its intermediate processes. 

The point is vital, involving as it does not only social psycho- 
logy's prestige in the courts but--what is ultimately more valuable-- 
its capacity to evolve and progress as a cumulative body of tested 
knowledge and approved method. Among the major impediments contin- 
ually confronting this science are (1) the recurrent lack of agree- 
ment on substantive premises, and (2) the recurrent lack of extrinsic, 
empirical means fo^ checking and verifying inferred results. As 
long as these disadvantages remain, and they are likely to remain 
in some measure for a very long time, social psychology will need, 
above all things, the use of scrupulous logic in its Internal, inter- 
mediate processes. If the premises must be loose, the reasoning from 
them should be so much tighter; and if the final results cannot be 
validated precisely by external tests, then the methods of inference 
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should be examined and re-examined all the more critically. It is 
meticulous standards that bring respect and credence to scientific 
testimony. When a soc’al psychologist is called to serve as a "friend 
of the court," he should be able to assume our belief that his best 
friend, his premier loyalty, is always the objective truth. 

Some of the Cons equences .--Obviously, the Brown and Bolling 
opinions’are'susceptTETe oFnibre than one interpretation. My views 
do not agree with those of some very able commentators, who consider 
that the opinions show important marks of the psychologists' influ- 
ence. Granting this variety of interpretations, does it really 
matter whether the Supreme Court relies or does not rely on the 
psychologists' findings? Does it make any practical different? 

1 submit it does. In the first place, since the behavioral 
sciences are so very young, imprecise, and changeful, their findings 
nave an uncertain expectancy of life. Today's sanguine asseveration 
may be cancelled by tomorrow's new revelation--or new technical fad. 

It is one thing to use the current scientific findings, however ephe- 
meral they may be, in order to ascertain whether the legislature has 
acted reasonably in adopting some scheme of social or economic 
regulation; deference here is shown not so much to the findings 
as to the legislature. It would be quite another thing to have our 
fundamental rights rise, fall, or change along with the latest fash- 
ions of psychological literature. Today the social psychologists-- 
at least, the leaders of the discipl ine--are liberal and egalitarian 
in basic approach. Suppose, a generation hence, some of their suc- 
cessors were to revert to the ethnic mysticism of the very recent 
past; suppose they were to present us with a collection of racist 
notions and label them "science." What then would be the state of 
our constitutional rights? Recognizing as we do how sagacious Mr. 
Justice Holmes was to insist that the Constitution be not tied to 
the wheels of any economic system whatsoever, we ought to keep it 
similarly uncommitted in relation to the other social sciences. 

There is another potential danger here. It concerns the guaran- 
tee of "equal protection of the laws." Heretofore, no government 
official has contended that he could deny equal protection with im- 
punity unless the complaining parties offered competent proof that 
they would sustain or had sustained some permanent (psychological 
or other kind of) damage. The right to equal protection has not 
been subjected to any such proviso. Under my reading of the Brown 
and Bollin g opinions, this would remain the law. 3ut if, in future 
"equal protection" cases, the Court were to hold that it was the 
expert testimony that determined the outcome of Brown and Bolling , 
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the scope of the constitutional safeguard might be seriously restric- 
ted. 32 without cataloguing the various possibilities, one can dis- 
cern at least that some of them would be ominous. It is not too soon 
to say so, for basic rights need early alarms. 



Whose Victory, Then? 

When the American people suffered a moral defeat in Plessy v. 
Ferguson , Mr. Justice Harlan's dissent survived on the record. Tt 
"reminded the people of the solemn promises and mutual pledges that 
had inspired their beginnings as a nation, and appealed from what 
was narrow and mean in their traditions to what was broad and fra- 
ternal. As years went by, Harlan's prophetic phrases were taken up, 
repeated, and reiterated--unt1 1 they passed gradually into the pop- 
ular vocabulary. Clergymen, social scientists, publicists, and 
jurists imagined they were coining novel phrases as they unwittingly 
borrowed his, which he would have been glad to lend them. By the 
end of the 1930s, when the Supreme Court began to utter its series 
of lessons to the states on fair treatment in education, the Ameri- 
can people were fully prepared to support their judicial pedagogue. 
Now the advance has reached its climax, with the principle of equa- 
lity firmly established. In this struggle, there can be no one to 
hail as victor except the whole American people, who alone have the 
power to insure that the principle becomes a living reality in their 
public schools. The achievement is theirs. With this, I believe, 
the lone dissencer of 1896 would agree. Even as the shame of his 
time belonged to all, so should the vindication of our time; and 
so too the hope of a more benevolent American corrmunlty. 



^Brown v. Board of Educ. , 347 U.S. 483 (1954); Bolling v. Sharpe, 
347 U.S. 497 (1954). The commentary will be limited to developments 
which reached completion in 1954. 

An appendix to this article lists several items of value touching 
on other aspects of jurisprudence. 

2 Supra note 1. See the valuable symposium, Segregation in the 
Public Schools, 3 J. Pub. L. 5 (1954). 

3 Listed at 347 U.S. 492 (1954). 
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^163 U.S. 537 (1896). There have been signs of a campaign 
to transform Mr. Plessy into a heroic asserter of Negro rights. 
This will take some doing, at least if people read Plessy's 
petition. He alleged that he was "seven eighths Caucasian and 
one eighth African blood; that the mixture of colored blood 
was not discernible in him, and that he was entitled to every 
recognition, right, privilege and immunity secured to the citi- 
zens of the United States of the white race," etc. Id. at 538. 

^The Negro in American Life and Thought: The Nadir 1877- 
1901, pp. 278 et seq. (1954), a very useful survey by Professor 
Rayford W. Logan of Howard University. While criticizing Brooker 
T. Washington sharply, Professor Logan concedes: "Washington 

was convinced, and rightly so, that it would have been folly to 
ask in 1895 for equal rights for Negroes." Id. at 280. 

^Missouri ex rel . Gaines v. Canada, 305 U.S. 337 (1938). 

^This theme was developed most effectually by my colleagues 
who participated in the symposium. Supreme Court and Supreme Law 
(Cahn ed. 1954). 

8345 U.S. 972 (1952). For other tactical developments, see 
McKay , Segregation and Public Recreation, 40 Va.L.Rev. 697 (1954). 

^Freund, "Review of Facts in Constitutional Cases" in Supreme 
Court and Supreme Law 49-50 (Cahn ed. 1954). For another analysis 
by the same gifted author, see On Understanding the Supreme Court 
88 et seq. (1951) . 

^Davis v. County School Board, 103 F. Supp. 337 (E.D. Va. 
1952), No. 4 in the Supreme Court. 

^Reprinted, The Effects of Segregation and the Consequences 
of Desegregation: A Social Science Statement, 37 Minn. L. Rev. 427 

(1953). 

l^For example, Will Maslow, Director of the Commission on 
Law and Social Action of the American Jewish Congress, said: 

"The NAACP struggled for sixteen years to convince the United 
States Supreme Court that segregation in and of itself was a 
form of inequality forbidden by the Fourteenth Amendment. As 
long as the argument revolved about the size of classes, the 
length of school terms, the salaries of teachers, the physical 
condition of the school plant or the distance required to travel 
to school, little headway was made in convincing the court. 

But when the psychologists began to argue about the injury to 
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pupil morale caused by governmental ly imposed segregation, the 
sense of inferiority occasioned thereby and the hampering of 
the learning process, the Court pricked up its ears. When the 
final decision was handed down in the public school segregation 
cases, it rested not on conceptual legal principles or the 
legislative history of the Fourteenth Amendment or even on the 
sociological demonstration that in practice segregation results 
in inferior schools but on the psychological finding of thwarted 
intellectual development." Address, The Uses of Law in the 
Struggle for Equality, Atlantic City, N-0., December, 1954. 

^Clearly, counsel followed the right strategy in offering 
the expert testimony for whatever the several courts or judges 
might find it worth. The younger Pliny, an extraordinarily 
successful advocate, insisted at some length that since dif- 
ferent minds may be persuaded by different arguments, the 
advocate ought to develop and present them all, neglecting 
none. Pliny, Letters I. xx (Loeb ed. 1931) I, 70-2. (It 
is barely possible that a phrase in this passage suggested 
Holmes' metaphore of "the jugular."). 

^aba Mezia 58b in The Babylonian Talmud, Seder Nezikin 
II 348-49 (Soncino trans. 1935). 

19 From a lecture prepared by Shaw in 1906 for delivery 
before the Fabian Society. This is one of several excerpts 
which he used later in the Preface to Back to Methuselah. 

20ciark, Desegregation: An Appraisal of the Evidence, 

9 J. Social Issues No. 4, p. 3 (1953). It would relieve me 
to learn that I have read Professor Clark too literally, but 
general opinion indicates that I have not. 

21 347 U.S. 483, 494 and n.ll (1954). 

^ 2 No. 4, Davis v. County School Board (the Va. Case), 
Transcript of Record: Kelly testifying at p. 529; Buck at 

pp. 538, 544; and Garrett at p. 550. Professor Garrett said: 

"I do not think that one can possibly defend separation of one 
group from another, if the separated group is stigmatized or 
put into an inferior position. Separation can be of different 
sorts which does not involve, necessarily, any feeling of in- 
feriority or any stigma." And then he went on to instance, 
as examples of separation without stigma, the following: 
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(1) separate schools for boys and girls, (2) parochial schools, 
(3) classes for "children who are slow," and (4) classes for 
"children who are bright." (May all the opposers of equality 
have witnesses like these!) 

23ld. at 538, 544. 

24 S 

ee note 15 supra. 

25 F0 r Professor Clark's testimony that this is the test 
"generally accepted as indications of the child's sensitivity 
to race as a problem," see No. 2, Briggs v. Elliott (the S.C. 
case), Transcript of Record, p. 86. Professor Clark suffered 
from inflicting the test on the Negro children. No. 4, Davis 
v. County School Board (the V a. case), Transcript of Record, 
p. 251. 

^No. 2, Briggs v. Elliott (the S.C. case), Transcript of 
Record, pp. 87-90. 

bit later, the number was stated as "400 times." Id. 

at 96. 

2®Thus in original; probably should be "pressures." 

^Professor Clark testified that a graduate student at 
Columbia had used the test on white children with his per- 
mission, but he had not obtained the results. No. 2, Briggs 
v. Elliott (the S.C. case), Transcript of Record, p. 96. Yet 
it would seem that trying the test on white children would be 
the very first and most obvious way to begin ascertaining whe- 
ther it had any probative value when given to Negro children. 

30 No. 4, Davis v. County School Board (the Va. case), 
Transcript of Record, pp. 214, 262, 265. By way of contrast, 
in 1954 the Virginia legislature enacted a statute prohibiting 
"any commercial advertisement that any person not otherwise 
prohibited by law from using an establishment is not welcome, 
or is objectionable, or is not acceptable because of his 
religion." Va. Code Ann. S 57-2.1 (Supp. 1954). 
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31 1 n the attractive account cited in note 20 supra, Professor 
Clark described the close collaboration between the NAACP lawyers 
and the scientists, and went on to remark: "In fact, there were 

times when the lawyers could speak as social psychologists and the 
social psychologists began to sound like lawyers. In spite of this 
mutual accommodation, however, a clear distinction of roles and 
responsibilities had to be maintained for effective collaboration." 
Clark, supra note 20, at 6 . It seems possible that the distinction 
of roles would be maintained more satisfactorily if the social 
psychologist's primary motive in maintaining it were strict fidelity 
to the objective truth rather than "effective collaboration." 

For an example of the kind of methodological criticism we 
need from the social scientists, see Hoebel , The Law of Primitive 
Man 272-74 (1954). The instance discussed by Professor Hoebel 
likewise involved a very flabby attempt to "demonstrate" an 
assertion that on its face would seem entirely plausible to the 
lay mind. 

Under the circumstances, some readers may feel inclined to 
credit Chief Justice Warrer with Mephistophelean wit in that 
famous "footnote 11" (the accolade to the social psychologists 
which we have already mentioned). In the footnote, the Chief 
Justice lists various works published between the years 1944 
and 1952. The latest of these discloses: "Unfortunately for 

scientific accuracy and adequacy, thoroughly satisfactory methods 
of determining the effects of prejudice and discrimination on 
health of personality have not yet been devised, nor has a suf- 
ficient number of studies dealing with the various minority 
groups been made." (Emphasis supplied.) VJitmer and Kotinsky, 
Personality in the Making 139-40 (1952). 

32jn 1953 Annual Surv. Am. L. 811 n.30, 29 N.Y.U.L. Rev. 

485 n.30 (1954, I proposed a canon for interpreting a certain 
limited class of writing. If valid, the canon would elucidate 
a writing in which, after a long controversy, one of the par- 
ties concedes that the opponent's position has been the right 
one. Without quoting or repeating last year's exposition, to 
which 1 hope some of n\y present readers will refer, I may 
summarize the "canon of concession" in three aspects: (1) 

viewed as rhetoric, the conceding disputant's statement will 
tend to emphasize any newly advanced reasons for coming to 
the conclusion he had previously rejected, because the new 
reasons are the face-savers; (2) viewed as definition, his 
statement will seem to imply that his adhesion to the conclu- 
sion is restricted by the new, face-saving reasons; and (3) 
viewed as prediction of his future behavior, the face-saving 
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reasons and implied restrictions tend gradually to dlsappear-- 
unless jme later occurrence should happen to renew their per- 
tinence and force. 

If I may venture now to apply this canon to the Brown 
opinion, treating it as a concession in the long debate with 
Mr. Justice Harlan's Plessy dissent, then it seems to suggest 
an adequate explanation of Chief Justice Warren's references 
to psychological writings. In this analysis, the data of social 
psychology would constitute, at most, convenient face-savers. 
Applied to them, the canon of concession helps us to understand 
their rhetorical usefulness. If they did have a definitional 
function (which I contest), it would also clarify that. 

Is anyone temerarious enough to predict whether the 
Supreme Court will make further face-saving references to 
the data of social psychology in cases of this kind? Not i. 
However, it is fair to comment that, according to the canon 
of concession, the significance of any such references would 
sooner or later shrink to the disappearing point in "equal 
protection" doctrine--unless some independent factor should 
emerge to vivify them. Face-saving reasons generally do not 
outlast the occasion that calls them forth. So much may be 
said safely. Seeing more would be wrapping the future in a 
formula, a thing foolish to attempt and impossible to accom- 
plish. 
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* Kenneth B. Clark, The Desegregation Cases: 
Criticism of the Social Scientist's Role 
Willanova Law Review, Vol . 5 (1959) 



Basic to the direct and indirect criticisms which have been raised 
concerning the role of social scientists in the school desegregation 
cases is the generally unstated question of the propriety of social 
scientists playing any role in this type of legal controversy. It is 
clear that the public school desegregation cases are crucially related 
to the delicate and specific problems of the relative status of the 
Negro and white groups in American culture and the equally delicate 
and general problem of social change. Before one attempts to discuss 
the specific criticisms or the fundamental questions which they appear 
to reflect, it might be valuable to attempt an analysis of the social 
dynamics, the context within which such discussions seem either neces- 
sary or desirable. Serious discussion of whether social scientists 
should play a role in the legal processes related to the desegregation 
of the public schools would seem no more or less justified than dis- 
cussions of the following questions: 

Should social scientists play a role in helping industry func- 
tion more efficiently— make larger profits—develop better 
labor management relations—increase the sense of satisfaction 
among the workers? 

Should social scientists play a role in helping governmental 
agencies and key policy makers make more effective and valid 
decisions? 

Should social scientists play a role in attempting to solve 
the many human and psychological problems faced by the 
military arm of our government? 

The psychological significance of the fundamental problem posed 
by questioning the relationship between social scientists and the de 
segregation cases may be even more clearly illustrated by asking the 
analogous question: 

Should biological scientists play a role in guiding medical re- 
search and practices? 

The answers to the above questions would seem so obviously positive 
that one is forced to question the validity of the question which is im- 
plicit in the criticisms which have been raised concerning the role of 
the social scientists in the desegregation cases. In searching for an 
answer, one must look in the direction of understanding the complexity 
of 4 » power structure of our society and particularly the types of 



ERIC 



Kenneth B. Clark 



of threats to the existing social structure which are Inherent in the 
recent decisions of the United States Supreme Court which ruled that 
racial segregation in public schools and other forms of state-supported 
public accommodations violate the equal protection clause of the four- 
teenth amendment of the United States Constitution. These decisions 
must be seen as demanding fundamental changes in the power alignments 
and group status patterns which prevail in our society. The social 
scientists who collaborated with the lawyers who argued and won these 
cases were certainly accessories to this demand for a significant form 
of social change. They themselves might not have been psychologically 
prepared to accept with equanimity the directness of the Involvement 
or the sweeping demand for social change which the Court's decision 
precipitated. It is also possible that these changes are not only con- 
trary to the prevailing status hierarchy among the racial groups in 
our society but also inimical to an important aspect of the continued 
controlling power pattern of this society. If this is true, the acces- 
sory role of social scientists in these decisions subjects them to the 
criticisms of those who are identified with and seek to perpetuate the 
racial status quo and the related power controls. 

It may be, therefore, that the continued preoccupation of social 
scientists and their critics with the question of whether they should 
be involved in this phase of the legal processes reflect their anxiety 
in the face of these criticisms; and reflects even more concretely the 
possibility that these criticisms may lead to more punitive controls 
of those social scientists who continue to Identify themselves with 
"controversial causes"--i .e. , causes which threaten the prevailing 
power alignments in the society. 

Social scientists, like other knowledgeable individuals in our 
society, must be sensitive to the problems of power and the techniques 
of social control which are operative in the society in which they 
work. In spite of the demand for objectivity and integrity In the 
search for truth, the important determinant of serious scientific work, 
social scientists are influenced Indirectly and sometimes directly, 
subtly and sometimes crudely, by the prevailing social biases and un- 
critically accepted frames of reference of their society. 

Given this perspective, one can then begin to evaluate the specific 
criticisms which have been raised against the social scientists who 'have 
been involved in these desegregation cases. The Implications of any of 
these criticisms are not restricted to the more academic problemsof 
social science theory, methodology, and the nature of social science 
evidence. Nor are they limited to the more complex problems of the 
delicate relationship between the social sciences and the law. These are 
Indeed crucial problems which merit continuous discussion and debate in 
the relatively young and dynamic social sciences. The full import of a 
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given criticism must be understood in terms of whether It clarifies or 
distorts the larger social issues; specifically, the practical reality of 
the nature, function, and consequences of racial segregation In American 
life, the stresses and strains Inevitably involved In attempts to change 
Institutionalized patterns of social injustices, and the role of the 
Courts and other governmental agencies In the competition among groups 
for changes In, or maintenance of, the status quo. 

Some of the most Intense criticisms have come from political leaders 
of the deep southern states. Men like Senators Eastland and Talmadge, 
former .Governor Byrnes and Governor Faubus have attacked the Supreme Court's 
decision not only on the grounds that It violated "states rights" but also, 
significantly for the purposes of this paper, on the grounds that It attempt- 
ed to substitute psychological and sociological theories for the law. There 
Is a question whether these types of criticisms should be taken seriously 
by social scientists since they seem motivated largely by political consi- 
derations. 

Attacks on the role of social scientists in these cases have not 
been restricted to politicians who object to the Court's decision and the 
social changes which they fear may result, but have come also from serious 
students of jurisprudence and more recently from social scientists. One 
of the most consistent of the legal critics is the distinguished professor 
of jurisprudence, Edmond Cahn-, of New York University Law School. Ernest 
van den Haag Is an example of a critic from within the field of social 
sciences. The bulk of this paper will be devoted to an analysis of the 
criticisms of Professor Cahn and Dr. van den Haag because Professor Cahn 
has undoubtedly Influenced the thinking of other students of jurispru- 
dence' and Dr. van den Haag has presented the most specific and Intense 
critical comments that have so far been published by a social scientist. 

. 2 

The criticisms of Professor Cahn take many forms. Essentially, 
however, he states that It Is incorrect to believe that the Brown deci- 
sion^ was "caused by the testimony and opinions of the scientists 0 and 
that the constitutional rights of Negroes or any other Americans should 
not "rest on any such flimsy foundation as some of the scientific demon- 
strations In these records." He contends that the cruelty Inherent in 
racial segregation "is obvious and evident." 

Among his other charges are: (1) that this writer exaggerated the 

contribution of social science experts to these cases; and ( 2 ) that In 
writing a report of the role of social scientists which was published 
boforomy 17, 1954,. the writer could not have known that Chief Justice 
Warren's* op In lV>rt would not mention either the testimony of the expert 
witnesses or the statements submitted by the thirty-two social scientists. 
Professor Cahn added solicitously: 
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"The Chief Justice cushioned the blow to some extent by citir.n 
certain professional publications of the psychological experts 
in a footnote, alluding to them graciously as 'modern authority. 
In view of their devoted efforts to defeat segregation, this 
was the kind of gesture a magnanimous judge would feel impel let 
to make, and we are bound to take satisfaction in the accolade. 1 ' 

In speculating on why the Court did not mention the social scientists' 
brief in its opinion, Professor Cahn states his personal, subjective re 
action that the text of his statement conveyed little or no info, 
beyond what Is known as "literary psychology." The fact Is, howevt 
that, all but one of the references cited by the Court in footnote 11 of 
the Brown decision were cited as references in the social science brief 
which had been submitted to the Court. The one reference which had not 
been listed but cited by the Court was Witmer and Kotinsky's Personality 
! n the Making , the relevant portion of which was a summary of this 
writer's White House Conference manuscript on the effects of prejudice 
and discrimination on personality development, 

Whatever might be one's degree of agreement or disagreement with 
Professor Cahn's estimate of the worth of the social scientists' testi- 
mony in these cases or the degree of the Court's regard for the social 
scientists' material presented in the brief *r In the trial records, one 
must take seriously his argument that the constitutional rights of Negroes 
or other Americans should not rest on social scientists' testimony alone. 
If he had concentrated and elaborated on this Issue on a high level of 
academic discourse, he might have made an important contribution to 
thought in a field in which he is competent. When he leaves the area of 
the law, constitutional rights and matters of jurisprudence and Invades 
the area of social sciences, making broad and general comments about the 
validity of social science methods, premises, approaches, findings and 
conclusions, and when he explicitly or Implicitly attacks or suggests that 
the social scientists who participated In these cases as witnesses and 
consultants did not do so with the utmost personal scientific Integrity, 
he gratuitously leaves his field of competence and communicates his 
personal opinions, biases and misconceptions as If they were facts. His 
prestige In a field In which he has been trained thereby disguises his 
Ignorance In a field In which he has no training. For these reasons, 

It Is necessary to answer these charges and generalizations with clarity. 



Some Relevant Facts . 

Before one enters a general appraisal of the validity of some of the 
many assumptions, Implications, and charges raised by Professor Cahn. It 
Is necessary to clarify certain points of fact which are relevant to 
opinions about the role of social scientists In these cases: 



